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Providing equality in interscholastic sports since
1972, sort of...




Title IX

 Title IX was adopted in 1972.

 The text of the statute is as follows: “No person in the United States
shall, on the basis of sex, be excluded from participation in, be denied
the benefits of, or be subjected to discrimination under any education
program or activity receiving Federal financial assistance.” (20 U.S.C.
s. 1681(a))

« 20 U.S.C. 1681(b) states that 20 U.S.C. s. 1681(a) shall not be
construed to require educational institution to grant preferential or
disparate treatment to the members of one sex on account of an
Imbalance in which may exist with respect to the total number or
percentage of persons of that sex participating in any program...




Title IX
1975 Regulations

« The former Department of Health, Education and Welfare
Issued iImplementing regulations in 1975.

 The regulations prohibited sex-based discrimination in any
Interscholastic, intercollegiate, club or intramural sport.

 The reqgulations required schools to “provide equal athletic
opportunity for members of both sexes.”




Title IX

1975 Regulations

« The reqgulation created 10 factors to consider for providing equal athletic
opportunity:
1) Whether the selection of sports and levels of competition effectively accommodate the
interests and abilities of members of both sexes;
2) The provision of equipment and supplies;
3) Scheduling of games and practice time;
4) Travel and per diem allowance;
5) Opportunity to receive coaching and academic tutoring;
6) Assignment and compensation of coaches and tutors;
7) Provision of locker rooms, practice and competitive facilities;
8) Provision of medical and training facilities and services;
9) Provision of housing and dining facilities and services;

10) Publicity.




Title IX
1979 Policy Interpretation

 Almost 100 colleges and high school activities associations
complained about not knowing how to comply. As such, the
Department of Health, Education and Welfare, created a policy
guidance for education institutions. The policy guidance was a
three-part test:

 Whether the level of participational opportunities for male and female
students are provided in numbers substantially proportionate to their
respective enrollments.




Title IX
1979 Policy Interpretation

« When the members of one sex have been underrepresented among
athletes, whether the institution can show a history and continuing
practice of program expansion which is demonstrably responsive to the
developing interest and abilities of members of that sex.

 Where members of one sex are underrepresented among
Intercollegiate athletes, and the institution cannot show a continuing
practice of program expansion such as cited above, whether it can be
demonstrated that the interest and abilities of the members of that sex
have been fully and effectively accommodated by the present program.
44 Fed.Regq. 71,413 (December 11, 1979)




Title IX

1996 Clarification

 DOE issued a “Dear Colleague” letter on January 16, 1996,
providing additional clarification, but not revising, the three-part
test. The clarification was that educational institutions only have
to comply with one part of the three-part test. The clarification
also emphasized that institutions are not required to cap or
eliminate participation opportunities for men.

_




Title IX
1996 Clarification

e For factor two of the three-part test, a history of program
expansion Is:
« Adding girls teams, or upgrading teams to varsity status.

* A history of increasing the number of students who participate in
athletics from the underrepresented sex.

« An “affirmative response” to request by students for the addition or
elevation of sports.

 The implementation of a nondiscriminatory policy or procedure for
the addition of sports.




Title IX
1996 Clarification

e For factor three of the three-part test, the factors that the Office
for Civil Rights will look at are:
* |s there enough interest to support a varsity-level team but there is no
varsity-level team?

e |s there sufficient athletic ability to sustain a varsity-level team (opinions
of coaches and level of success of players who participate in the
sport)?

* Is there a reasonable expectation of competition for the team (do the
teams your school normally competes against have varsity-level teams
playing the sport)?




Title IX

2010 Clarification

e On April 20, 2010, OCR issued another “Dear Colleague” letter
addressing part three of the three-part test.

e [f a school eliminates a viable varsity team for underrepresented
sex, then OCR will find there was sufficient interest, ability and
competition to sustain a varsity level team.

_



Title IX
2010 Clarification

« OCR will look at numerous factors in determining whether
there Is interest by the underrepresented sex, including:

Requests by students that a particular sport be added.
Requests to elevate a club sport to varsity status.
Participation in a club sport.

Interviews with students, coaches and administrators.
Results of surveys.



Title IX
2010 Clarification

e Schools have a “continuing obligation” to comply with Title IX.
OCR recommends that institutions have:

e ongoing procedures for collecting, maintaining and analyzing
iInformation on the interests and abilities of students;

 policies and procedure for responding to requests for new teams; and

« wide dissemination of such policies.




Cases Under Title IX

Sports Elimination




Cases Under Title IX

Sports Elimination

e Equity In_Athletics v. Department of Education, 504 F.Supp.2d
88 (W.D. Va. 2007):

e James Madison University eliminated seven men’s sports and three
women’s sports.

« The ratio of sport participation before the cuts were 50.7-49.3 %
female, even though the overall population was 61-39 % female.

 The court, in analyzing the case, said an educational unit “may
bring itself into Title IX compliance by increasing athletic
opportunities for the underrepresented gender or by decreasing
athletic opportunities for the overrepresented gender.” Id. at page

101.




Cases Under Title IX

Sports Elimination

» As for reducing more men sports, the Court held that Congress has the
right to remedy past discrimination against women.

 The Court ultimately held “It is undisputed that JMU chose to eliminate
certain men’s athletic programs in an attempt to comply with the
requirements of Title IX. Based on the Seventh Circuit’'s reasoning in
Kelly and the Eighth Circuit’s reasoning in Miami, the court is unable to
conclude that Equity’s equal protection challenge to JMU’s decision has
a strong likelihood of success.”



Cases Under Title IX

Sports Elimination

e Cohen v. Brown University, 991 F.2d 888 (15t Cir. 1993):

« Brown University dropped two women’s sports (volleyball and
gymnastics) and two men’s sports (golf and water polo).

 Brown estimated it would save $37k by eliminating volleyball, $24k
eliminating gymnastics, $9k for water polo and $6k for golf.

* The ratio of sports participation was 63-37% male. The student body
population was 52-48% male.

 The trial court ruled that the School had to keep the two women’s
teams while still eliminating the two men’s teams. The Appeals Court
agreed.




v
Cases Under Title IX

Sports Elimination

e Cohen v. Brown University, 101 F.3d 155 (15t Cir. 1996):

e The Court had a second full-blown trial on the merits.

e In 1993-1994, Brown had athletic program 62-38% male when its
student body was 52-48 % female.

* The Court ruled they could not meet any prong of the three-part test.

e The trial court had ruled that Brown had to raise women’s gymnastics,
water polo, skiing, and fencing to varsity status.

e The Appeals Court overruled the trial court by allowing Brown to
eliminate men’s sports.




Cases under Title IX

Sports Elimination

 Biediger v. Quinnipiac University, 691 F.3d 85 (2d Cir. 2012):

* QU was sued for not offering equal participation to female students.

QU had 62 percent women student population, but women only made
up 58 percent of the athletes

« QU argued that the Courts erred by not counting 30 competitive
cheerleaders in the count of varsity athletes. They also argued that the
Court erred in not counting women who ran both indoor track and
Cross-country.

_



Cases under Title IX
Sports Elimination

o With respect to the track/cross-country athletes, the Court said while
It would normally count students by sport regardless of whether the
students played other sports or not, the Court said QU violated Title
IX by forcing the cross country team, as a condition of being on the
team, to run indoor track.

« The court noted that the male cross country runners, unlike the
female cross country runners, were not mandated to run track.

« With respect to cheerleaders, the Court cited a guidance document
from the U.S. DOE Office of Civil Rights in 2008 stating that
competitive cheerleaders was not recognized as a sport or
emerging sport by the NCAA and therefore, could not count in the
count of athletes on campus.




Cases under Title IX
Sports Elimination

« The Court ruled that it was significant that QU, when its competitive
cheerleaders participated in competition, was scored using five
different scoring systems.

» Also, the Court ruled it was significant that it did not play other schools’
varsity cheerleading squad, and in some cases competed against
cheerleaders unaffiliated with any school.

e Contrast the QU case with Florida.

« FHSAA recognizes Competitive Cheerleading as a sport.

« FHSAA publishes a Sports Manual for Competitive Cheerleading.

« FHSAA has a State Series championship for Competitive

Cheerleading.




Cases under Title IX

Sports Elimination

e Elimination of sports case study: Chalenor v. University of North
Dakota, 142 F.Supp.2d 1154 (D. N.D. 2000):

 The University of North Dakota eliminated its men’s wrestling team to bring its
participation numbers in line with its student population.

 The court looked at three factors when deciding the case:

 Whether the level of participating for male and female students are provided In
numbers substantially proportionate to their respective enrollment numbers

 Whether the members of one sex have been and are underrepresented among
athletes, whether the institution can show a history of continuing practice of program
expansion which is demonstrably responsive to the developing interest and abilities of
the members of that sex.

 Where members or one sex are underrepresented among athletes and the institution
cannot show a continuing practice of _?rogram expansion ... whether it can be
demonstrated that the interests and abilities of the members of that sex have been
fully and effectively accommodated.




Cases under Title IX
Sports Elimination

* The Plaintiffs argued that North Dakota cut the wrestling program “in order to
attain proportionality between the gender composition of athletic teams and
the gender composition of the student body.”

« The Court ruled “This is precisely one of the measures of compliance with
Title IX” and it cited case law which allows the cutting of male programs to get
In line with the student population at the school.

 The court also ruled that North Dakota could not maintain its wrestling team
even if it was funded with outside funds:

* “Moreover, this court believes that ‘outside funding’ is not and should not be such
a defense... A school may not skirt the requirement of providing both sexes equal
opportunity in athletic programs by providing one sex more than substantially
proportionate share through the guise of ‘outside funding.” Simply put, money is
not a justification for discrimination.”




Cases Under Title IX

Offering Elimination




Cases Under Title IX

Offering Sports

e Horner v. Kentucky High School Athletic Association, 43 F.3d
265 (61" Cir. 1994):

o Girls slow-pitch softball players sued KHSAA for failing to recognize
girls fast-pitch softball.

« KHSAA argued that fast-pitch softball should not be recognized
because 25 percent of their schools did not indicate a willingness to
participate in fast-pitch softball.

e The trial court dismissed the lawsuit in its entirety.

_



Cases Under Title IX
Offering Sports

« The Appeals Court reversed. First, they held that since slow-pitch
softball was not popular in college in comparison with fast-pitch, it
placed female players at a disadvantage for competing for college
scholarships.

« KHSAA argued that girls could try out for baseball. The Court ruled
that fact was not enough to grant a judgment for KHSAA. “The mere
opportunity to try out for a team is not determinative of the question
of ‘previously limited athletic opportunities under Title IX. Athletic
opportunities means real opportunities, not illusory ones.”

e The Appeals Court remanded for a trial on the merits.



Cases Under Title IX
Offering Sports

e McCormick v. School District of Mamaronek, 370 F.3d 275 (2d Cir.
2004):

o School District offered girls soccer in the spring, even though the State
Championships were in the fall.

 The court ruled that having girls soccer in the spring so players could not
compete for the state championship violated Title IX:

“High school athletic association violated Title IX by scheduling athletic seasons and
tournaments for qirls’ sports during nontraditional and less advantageous times in the
academic year than boys’ athletic seasons.

In the present case, scheduling girls’ soccer in the spring clearly creates a disparity, boys
can strive to compete in the Regional and State Championships in soccer and girls cannot.
Without a doubt, this difference has a negative impact on girls. ... Moreover, girls soccer is
the only sport at these schools scheduled in a season that precludes championship game
play. Male athletes do not suffer from any comparable disadvantage.”




Cases Under Title IX

Facilities

e Daniels v. School Board of Brevard County, 985 F.Supp. 1458(M.D. Fla.
1997):

o Girls’ softball program complained of disparities in facilities between them and
baseball program.

Electronic scoreboard:
» Baseball had one and softball did not.
Batting cage:
* Baseball had one and softball did not.
Bleachers:
» Girls softball had worse bleachers and fewer spectators than baseball.
Signs:
« Baseball team had “Merritt Island Baseball” on a large structure by the baseball field.

Softball had no similar sign.




Cases Under Title IX
Facilities

o Bathroom facllities:
» Baseball had bathrooms and softball did not.
e Lighting:
» Baseball had lights and softball did not.
 The Court entered an injunction requiring upgrades to the softball
facilities:
“Since these inequities should have long ago been rectified, the Court is
unsympathetic to Defendant’s claims that it will be unduly harmed by
expenditure of funds necessary to level the playing field for girls softball
athletes. For far to long, the softball team has been denied athletic

opportunity equal to the baseball team. The harm associated with that
treatment as second class citizens is significant.”




Cases Under Title IX

Facilities

e Daniels v. School Board of Brevard County, 995 F.Supp. 1394 (M.D. Fla.
1997):
 Brevard County was ordered to provide a remediation plan. Its remediation
plan was as follows:
» Electronic Scoreboard:
* turn off the baseball scoreboard.
« Batting cage:

* They would locate the pitching machines in the cages so the teams could use
the cages in alternate weeks.

» Bleachers:

 The school would rope off the bleachers at the baseball field so only spaces
equivalent to the girls softball bleachers would be available.

e Signs:
* The school would change “Merritt Island Baseball” to “Merritt Island Baseball

and Softball.”




Cases Under Title IX
Facilities

 Bathrooms:

 The school would remove a fence to allow access from the softball field to the
bathroom.
 Lighting:

 Install lights on girls field and discontinue usage of lights on baseball field
until lights are installed on the softball field.

 The Court rejected the plan:

“Unfortunately, the Board’'s plan leaves much to be desired; it creates the
impression that the Board is not as sensitive as it should be regarding the
necessity of compliance with Title IX. The Court is inclined to agree with Plaintiffs
that many of the Board’s proposals seem more retaliatory than constructive.”

« The Court ordered the removal of the fence for the restroom, established a
schedule for both teams to use the batting cage, changed the sign to read
“Merritt Island Baseball and Softball” and to speed up installation of lights.




Cases Under Title IX

Facilities

e Landlow v. School Board of Brevard County, 132 F.Supp. 2d
958 (M.D. Fla. 2000):

 Plaintiffs sued about the disparity between the baseball and softball
facilities at Titusville and Astronaut High Schools.

o Softball had off-campus stadium at a City of Titusville Park. Baseball
had on-campus stadium.

« Softball fields had lights, but girls could not play at night due to city-
sponsored recreational leagues. Baseball could play night games.

« Baseball teams had batting cages. Softball did not.

_




Cases Under Title IX

Facilities

 Baseball fields had scoreboards. Softball did not.

 There was a press box at Titusville baseball stadium. There was no
press box at the softball fields.

« The dimensions of the softball fields did not conform to the
dimensions of a fast-pitch softball field. It conformed to male slow-

pitch softball. The fences were too far for softball players to hit a
homer.




Cases Under Title IX
Facilities

« The Court, using the 10 factors from 34 C.F.R. 106.41 ruled that the
School Board violated Title IX and required the development of a plan
which “elevates the girls softball program at Titusville and Astronaut to a
level enjoyed by the boy’s baseball teams at those schools. The School
Board should not propose a course of action that imposes ‘separate
disadvantages’ upon the girls’ and boys’ programs as the Board initially
attempted to do in response to the Court’'s decision on the motion for
preliminary injunction in Daniels.”




Cases Under Title IX

Facilities

e Case study on inequity In faclilities. Ollier v. Sweetwater Union
High School District, 858 F.Supp.2d 1093 (S.D. Cal 2012).

 The Court looked at various factors and found disparities between boys
and girls sports sufficient to find a violation of Title IX:

* Recruiting: Every athletic coach at the high school is tasked with recruiting new
players and conducting publicity for the team. The Court found a violation of Title
IX because female athletes were provided with fewer coaches, coaches with
more limited experience, and coaches who could not adequately coach because
of time constraints. The Athletic Director went to the feeder school to talk about
boys sports but not girls sports.




Cases Under Title IX

Facilities

» Locker Rooms, practice and competition facilities:

 The court found that 39 percent of boy athletes had superior facilities and 61
percent had adequate facilities. The court found 100 percent of the females had
adequate facilities.

 The football team had its own locker room, which was rated superior,
which meant they were next to the practice and competition facilities.
An adequate facility is one that is not close to practice and competition
facility but is on campus.

_



Cases Under Title IX
Facilities

o With respect to baseball and softball, the baseball team had a
netted instructional complex, two bullpens, a rollaway backstop,
multi-station instructional areas, a batting case, significant storage
area, four stands for spectators, wind-screened outfield fences and
high-quality playing surfaces.

* The girls softball team had wooden backstop which was too small,
chain link dugouts rather than cinderblock dugouts. The dugouts did
not have roofs. There was no outfield fence for the softball field and
the infield dirt was extremely hard.




Cases Under Title IX

Facilities

 Equipment, Uniforms and Storage:

» Girls softball had insufficient balls for pitching machines, ball carts, buckets and
balls. There was no maintenance storage area for maintenance supplies.
Additionally, there was no monitoring of uniform replacement schedule and it
allowed for violations of the uniform replacement schedule as it pertained to girls
sports.

e Scheduling:

o Girls sports had less optimum times for scheduling. The girls basketball games
always started at 6:00 p.m. on Friday while the boys always started at 7:30 p.m.
There was no alternating of start times weekly to allow the girls to go later on
occasion.




Cases Under Title IX

Facilities

e Equal access to coaching:

 Female athletes were provided with fewer coaches. Coach-to-athlete ratios was
higher for female sports than male sports. Additionally, with respect to
supplements, while the boys baseball team and girls softball teams had identical
supplements, the baseball coach would not take his supplement and would spend
It on additional coaches.

* Medical and training services:

* The weight rooms, while open to both genders, were used predominantly by boys
and had equipment for strength based sports (i.e. football, weightlifting, wrestling)
rather than for girls, which typically have lower weight plates and free weight
equipment designed for flexibility.




Cases Under Title IX

Facilities

 Publicity and promotional support:

* In the yearbook, there was more coverage of boys sports than girls sports. The
student newspaper had twice as many announcements for boys sports than girls
sports, as placed by the coaches of the sports.

e Fundraising:

« The baseball team sold concessions to raise money. The softball coach
prohibited fundraising. As such, the girls team was unable to attend post-season
competitions.

* There was a grant making body which supplied money for boys sports
but the girls coaches did not know how to access the fund. The athletic
director was faulted for not ensuring the girls coaches knew how to

access the grant fund.




Cases Under Title IX

Facilities

» The administration of the school was faulted, as there was no Title
IX Coordinator at the school level. Title IX compliance was at the
discretion of the individual coaches.

* Based upon all of these factors, the Court ruled:

“As a result of systemic administrative failures at CPHS, female athletes have
received unequal benefits before and during the time this action has been
pending. Although some remedial measures have been taken at CPHS,
particularly with respect to the girl’s softball facility, those steps have not been
consistent, adeguate or comprehensive.”
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